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FOR THE NINTH CIRCUIT

CHRISTIAN TJOSEVIG, ELI TJOSEVIG
and ANDREW HALVORSEN,

Appellants,[

vs.

T. J. DONOHOE and EDMUND SMITH,'

Appellees.

STATEMENT OF THE CASE.

This is an appeal from a decree in equity.

The suit was instituted by appellees, as plain-

tiffs below, against appellants and George F. Rowe,

Tjosevig-Kennecott Copper Company, The First

Bank of Cordova, and the Scandinavian-American

Bank of Seattle, to have certain funds of money

and stock in the hands of the last four defendants

adjudged trust funds, it being alleged that they

were funds promised to appellants as considera-

tion for the sale by them of property belonging

in part to appellees.

It is admitted that appellees did have, and

it is asserted that they still have, an interest in
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some of the property in question, consisting of a

group of mining claims situate in Alaska. But it

is denied that appellants sold, or that appellees

have lost, that interest. And it is denied that any

part of the funds involved was paid as a con-

sideration for appellees' interest.

Whether or not the funds are in part consid-

eration for any interest owned by appellees, is the

primary question at issue.

The Complaint.

Appellees allege in their amended complaint

that in January, 1911, they entered into a contract

with appellants to act as attorneys for the latter

in certain litigations then pending between one Nils

Tjosevig and others, as plaintiffs, and these ap-

pellants, as defendants, and that by such contract

appellants agreed that for such services appellees

should be entitled to 71/0% interest in appellants'

interests in the mining claims described in the

contract, v/hich contract is set out in full in the

complaint, (p. 3.) It is further alleged that the

services were performed, as agreed, and were ter-

minated in April, 1911, at which time judgment

was entered in that action.

It is next alleged that on the 6th day of June,

J9J6, appellants sold their interests, together with

the appellees' interests, to the Tjosevig-Kennecott

Copper Company, for $121,000 cash and 125,000

shares of the capital stock of grantee company, and
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alleges this consideration is in the hands of the last

four defendants, and that it had been so deposited

after the commencement of this action. It is then

asked that the Court decree that 71/2% of these

funds be ordered paid appellees.

The Answer.

The separate answer of Christian and Eli

Tjosevig admits the execution of the contract, that

the services were performed, as agreed, and were

terminated in April, 1911, as alleged, and that by

virtue of those facts appellees became the owners

of 7l^% of appellants' interests in the claims de-

scribed in the contract, but it is denied that appel-

lants sold or transferred appellees' interests in said

claims.

This denial raised the decisive issue.

In addition to the general issue raised by the

denial, appellants set up in their answer two af-

firmative defenses.

As a first affirmative defense appellants al-

lege that for the years 1913 and 1914 appellees

failed to do the assessment work for their interests

;

that the same was performed by Christian and Eli

Tjosevig, and that the latter two, in 1915, pub-

lished a forfeiture notice '^advertising out" the

appellees, and that by reason thereof appellees'

interests became forfeited.

As a second affirmative defense appellants al-

lege that the only transfer or conveyance made by
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them of the claims in question, or of any int?rest

in said claims, was by virtue of an option contract

and escrow deed executed June 6th., 1916. These

two documents are set out in full in the separate

answer of Christian and Eli Tjosevig, and it is

alleged that these documents did not convey any

interest which appellees had at the time, but con-

veyed only whatever interest belonged to appel-

lants. The option contract calls for a consideration

of $117,000 cash and 125,000 shares of stock and

states, by way of inducement, that appellants "are

owners of undivided interests in certain mining

lodes and claims (describing them)", and that ''in

consideration of a deed of all the right, title and in-

terest of the first parties in and to said mining

lodes and claims, the second party (Tjosevig-Kenne-

cott Copper Company) agrees as follows:" (p. 40.)

This option calls for payments to begin in

October, 1916. (p. 42.)

The deed executed contemporaneously by ap-

pellants and one Nils Tjosevig is a pure quitclaim

with the following granting clause:

"That the said parties of the first part
* * '' ''•' * do by these presents remise, re-

lease and forever quitclaim unto the party of
the second part, and to its successors and as-

signs, all of the right, title and interest of the
parties of the first part, in and to the follow-
ing mining property, to-wit:" (p. 47.)

It is further alleged in the answer that at

the time these documents were executed, the gran-
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tse v/as fully informed of the claims of appellees,

and that grantee nevertheless voluntarily pai:l into

the First Bank of Cordova, under the terms of the

option, the cash consideration after this suit was

commenced, but that it refused to deliver the stock

to appellants and that it is thereby still withholding

more than one-half of the consideration called for

in the option, (pp. 50 to 52.)

It is further alleged in the answer that the

consideration paid by grantee company was for

appellants' interest only, and for such interest in

several claims not mentioned in, or covered by,

the contract of 1911, and that subsequent to the

execution of the contract of 1911, appellant, An-

drew Halvorsen, had acquired from Holman,

Ekemo and Hazelet, 3-48 interest in some of the

claims in question, which interest was purchased

by the Tjosevig-Kennecott Copper Company by the

same transaction, and that the one consideration

covered not only part of the claims in which ap-

pellees claimed an interest, but a number of other

claims and interest as well.

Andrew Halvorsen filed a separate answer

which raises no other issues than those raised by

the answer of the other two appellants.

The Reply.

The reply to the answer of Christian and Eli

Tjosevig denies that appellees forfeited their in-

terests as alleged in the first affirmative defense,
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and alleges, first, that appellants had agreed to do

the assessment v/ork for appellees, in consideration

of legal services to be performed by the appellees;

and, second, that the notice of forfeiture was in-

effective and void as a legal notice of forfeiture.

Replying to the second affirmative defense,

appellees admit that the option and deed of June

6th., 1916, as set out in the answer, were executed

as there alleged, but it is averred:

"That there were other agreements made
between the parties therein named, their agents
and assigns, prior to the agreement referred

to in paragraph 1 of the second affirmative
defense, which prior agreements were modi-
fied in part by the said agreement." (p. 70.)

What these prior agreements were, or how
they were modified, does not appear.

It is also alleged in the reply:

"That it was expressly understood and
agreed that said deed should carry and con-
vey the equitable interests of these defendants."
(p. 71.)

This part of the reply probably refers to some

oral understanding in conflict with the written

documents, claimed by appellees to have been en-

tered into.

The reply then admits, in substance and effect,

that the Tjosevig-Kennecott Copper Company failed

to get title to the appellees' interests, and that, for

that reason, the grantee company is ''holding said
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stock as security that the defendants will keep said

purchaser harmless.^' (pp. 71 and 72.)

The Trial.

The Court found as a fact that appellants

had, for a valuable consideration, done the assess-

ment work for appellees, and that the latter were

not in default in that respect. It also found that

the forfeiture notice was fatally defective and failed

to forfeit appellees' interests, (p. 633 et seq.)

It is admitted that this last finding is good and

that the notice of forfeiture is hopelessly defective,

and that for this reason appellees still own the

interest they acquired by the contract of 1911.

The question of forfeiture is therefore out of

the case, and needs not here be considered.

It was proved both by the witnesses of appellees,

as well as by the witnesses of appellants, that the

agent of the grantee company, George F. Rowe,

who acted for the company throughout the deal,

as early as April, 1916, had read the forfeiture

notice, which was recorded in January, 1916, and

that he had full information of the claims of the

appellees. But the Court allowed oral evidence to

be introduced to vary the terms of the option and

deed of June 6th., 1916, to the effect that it was

the intention of appellants to also sell the interest

known by grantee to be held by the appellees, and

the Court found that such intent existed and that

such intent, in spite of the language of the option
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and the deed to the contrary, operated as a transfer

of appellees' title. ^ i .., ;
,T

It is admitted in the amended answer that no

consideration was paid until after this suit was

started, and it was proven that whatever considera-

tion was paid, was delivered to the defendant bank

long after this suit was begun, and that the deed

was not taken from escrow until more than a month

after the commencement of this suit, and that the

appellants never received a dollar from the consid-

eration until nearly seven or eight months after

this suit was commenced.

Appellees also, to prove that they lost their

property by the transaction, introduced evidence

proving that the grantee company is still with-

holding stock of a par value of $125,000, more than

one-half of the consideration, to protect itself

against the claims of the oustanding title of Dono-

hoe and Smith. Not only the stock bargained for

by these appellants, but by Nils Tjosevig, who

joined in the deed, is shown by appellees to be

so withheld.

The evidence shows that appellants included

in the sale three claims in which appellees had no

interest under their contract of 1911, and also sold

several undivided interests acquired by them since

the contract of 1911 was executed, and that these

additional claims and interests in which appellees

are not concerned, represented more than twice as

much of the total consideration as the interest in
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v/hich appellees were interested, would have brought

if sold alone. Nevertheless the Court found that

appellees were entitled to 71/2% interest of the

gross consideration paid appellants for the latter's

combined interests.

Position of Appellants.

Appellants now contend:

1. If appellees were not deprived of their

property by the transactions between appellants

and the grantee company, then and in that case

appellees have not been injured and have no cause

of complaint.

2. The deed of June 6th., 1916, conveys only

v/hat it purports to convey, the interest of appel-

lants, and no more.

3. Oral evidence is not competent to vary

the terms of that instrument.

4. Conveyance of real property must be in

writing and mere intent to convey is not convey-

ance.

5. Inasmuch as grantee had actual knowledge

of the claims of appellees before consideration was

paid, even a warranty deed would not have divest-

ed appellees of their interests.

6. There is no allegation of fraud or mis-

take in the transaction with grantee company,

and even if there had been, these appellees could

not have been injured by such fraud or mistake
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unless it operated to divest them of their property,

—which it did not.

7. If grantee company has any complaint on

account of fraud or mistake, we are entitled to

have such complaints tried in an action between it

and appellants in which the proper allegations are

made and issues framed.

8. This action by appellees is in the nature

of a collateral attack by a third party upon a trans-

action between two other parties in which appellees

are not interested and by which they are not in-

jured.

9. The evidence shows that grantee bargained

for only a quitclaim of appellants' interests and

for that reason would not be entitled to a reforma-

tion of the deed, even if actions for that purpose

were instituted by grantee.

10. The evidence shows that the consideration

agreed upon was for no more than appellants own

interests, and grantee company is entitled to no

more in return for that consideration.

11. The Court will not make a new contract

for the parties to a transaction, much less will it

make such new contract between them for the

benefit of a third party.

12. Grantee is withholding more than one-

half of the consideration on the theory that it failed

to get appellees' interests and are thus admittedly

not bona fide purchasers for value.

13. We are entitled to have this case tried
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upon appellees' complaint and the only issue raised

by that document and the answer, is whether or not

appellants sold appellees' interests.

14. Appellees did not commence this suit in

good faith. They are begging the Court to construe

the deed of June 6th., 1916, so as to deprive them

of their property in order that they may claim

7%% interest of a consideration agreed to be paid

for properties much larger in aggregate, and much

more valuable in aggregate, than those in which

appellees are interested.

Appellants now submit that neither the plead-

ings nor the findings, nor the two combined, are

sufficient to support the decree, that the evidence

is insufficient to support the findings, and that the

court accepted oral evidence to vary the terms of

the deed in question.

The manner in which these questions were

raised is, for the sake of brevity and clearness, set

out in the last two chapters of this brief, after

the law and the facts have been fully discussed.

ARGUMENT.
I.

APPELLANTS WERE NOT TRUSTEES FOR
APPELLEES.

Pursuant to the view we take of this cause, it

is immaterial whether appellees' interests were le-
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gal or equitable, or whether appellants were trus-

tees for appellees, because whatever interests the

latter ever did have, they still hold. But inasmuch

as this Court may take a different view of the sit-

uation, and inasmuch as the existence of an express

trust held by appellants for the benefit of appellees,

is primarily necessary as the foundation for the

latter's right of recovery, we propose to show that

the records negative the existence of such trust.

The complaint sets out in full the contract of

January, 1911, whereby appellees acquired 71/0%

interest in appellants' interests in certain mining

claims, and alleges that appellees completed their

services under that contract in April, 1911, and

that by reason of that fact appellants became trus-

tees for appellees.

This contract provides:

''That said seven and one-half one-hun-
dyedths undivided interest in and to each of said
claims shall be conveyed immediately after the
settlement of the said litigation as aforesaid, by
a good and sufficient quitclaim or mining deed,
and in case the said parties of the first part
are unable to or refuse to execute the said deed
as above, then and in that case this instrument
shall be understood to be, aiid it is hereby
agreed to be a conveyance, and the said parties

of the first part hereby give and grant unto
the said parties of the second part, their heirs,

executors, administrators and assigns, the said
undivided seven and one-half one-hundredths
(TVo-lOO) interest in and to the said above
described lode mining claims." (pp. 5 and 6.)
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The facts show this contract operated auto-

matically as a transfer of title.

The original complaint alleges:

''That the defendants Christian Tjosevig,

Eli Tjosevig and Andrew Halvorsen have, ever

since the entry of said decree, failed and neg-

lected to convey to said plaintiffs, or either of

them, said undivided interest in said mining
claims or any part thereof." (p. 8.)

In the amended complaint this clause is omitted

and nothing is therein stated as to whether or not

appellants refused to convey, or as to whether or not

they did convey, nor is there in that document any

allegation of any facts showing a trust.

Appellees rest their case solely upon this bald

allegation

:

''Seventh. That thereafter and during the

month of June, 1916, said defendants. Chris-

tian Tjosevig, Eli Tjosevig and Andrew Hal-
vorsen sold the said mining claims and con-

veyed all their interests, including the interest

of these plaintiffs, as aforesaid, to the de-

fendant, George Francis Rowe, or the defend-
ant, Tjosevig-Kennecott Copper Company."
(p. 23.)

How and in what manner they intended to

prove that appellants conveyed appellees' interests,

is not hinted at.

This complaint being held good, the sole ques-

tion that presented itself for trial and determina-

tion on the pleadings, if we disregard the admis-

sion of the reply, was whether or not appellants
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had, in fact, conveyed appellees' interests to the

Tjosevig-Kennecott Copper Company.

The discussion of that cardinal question will

be deferred to the next chapter. At the present the

attention of the Court will be directed to the ques-

tion of whether or not there was a trust.

The records of the case show that the contract

of 1911 subsequent to the entry of the decree which

concluded appellates' services, was treated as a deed

by all parties: First, by the allegation in the orig-

inal complaint sworn to by Donohoe and heretofore

quoted. Second, by the admission that it was in-

cumbent upon appellees to contribute to the assess-

ment work. Third, by the fact that prior to the

trouble over the assessment work, Donohoe and

Smith acted as owners in signing all the options

given. (See Exhibits I, J and K., pp. 563 to 578.)

Fourth, by the facts that the appellees proved upon

the trial that appellants generally proclaimed that

appellees were interested to the extent of 71/2% in-

terest (p. 501). And, fifth, by the fact that appel-

lants claimed the properties adversely to appellees

and disavowed the trusteeship, and openly declar-

ing, with the knowledge of appellees, that the latter

had been advertised out.

Donohoe testified he knew of this disavowal as

early as April, 1916, before the deal here in ques-

tion was consummated.

"I will say now when I brought this suit,

and when I brought the Millard suit, I was
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pretty well convinced he was intending to beat

me out of the property—out of my interest in

it." (p. 492.)

The Millard suit was commenced in April,

1916. (pp. 195, 463.)

At the time Mr. Millard, who had a mortgage

on the Tjosevig property for $500 had heard about

the original deal with Rowe, and not having seen or

heard from Tjosevig he suspected that the latter in-

tended to beat him and hence went to Donohoe who

instituted the suit to foreclose, but it appea];"ed that

Millard found he was mistaken as to the transaction

and dismissed the suit, and paid the costs himself.

Referring to the m.onth of July, 1916, Donohoe

testified

:

"At that time I was thoroughly convinced

that Mr. Tjosevig was figuring on counting
Mr. Smith and me out of the deal." (Pages
464 and 491.)

It will be observed from the foregoing that

Donohoe knew, prior to June 6th., 1916, that Tjose-

vig intended to count him out. It will also be ob-

served, as will be more particularly shown later,

that no money was paid on the transaction by the

Tjosevig-Kennecott Copper Company until after

October 1st., 1916, and that the deed was not taken

out from escrow and recorded until October 8th.,

1916.

Under the terms of the contract of 1911 it

operated automatically as a conveyance the moment

appellants refused to execute the deed.
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Even in the absence of the clause making the

contract automatically a conveyance, it creates, at

most, a passive or dry trust, and as such it is self-

executory and automatically passes title to the

cestui que trustent. We quote from Cyc.

:

''A trust is simple, passive, or dry when the

trustee has no active duty to perform, or when
the trust serves no purpose, or none that would
not be equally served without it, the trustee

being the mere depositary of the naked title,

charged with no duty and without power to

take possession, or manage, or exercise any
control over the property. In such cases the

statute of uses executes the trust by convert-

ing it into a legal estate in the beneficiary,

no ultimate purpose of any kind requiring the

continuance of the trust. So, under the stat-

ute, where the trust is a mere simple, passive,

or dry one, no estate or interest passes to the

trustee, although the most express words of

trust are used. At the most the trustee takes

but a momentary seizin to serve the use which
the statute executes by transferring the legal

estate to the beneficiary named, and the whole
legal and equitable estate is merged and vested

immediately and directly in the beneficiary.

The seizin and possession thus transferred is

not a seizin and possession in law only, but is

actual seizin and possession in fact, not a mere
title to enter upon the property, but an actual

estate, and the cestui que trust may convey the

estate and pass a good title without the inter-

vention of the trustees, and may maintain eject-

ment for the recovery of lands in his own name,
without a previous conveyance from the trus-

tee. The estate of the cestui que trust is liable

for his debts, and is subject to levy and sale
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unuor execution against him, and to the lien

of a judgment against him. And title to realty

acquired by virtue of a suit to which the

cestui que trust was a party is good against

the cestue que trust and the trustee, where the

statute of uses has passed title to the cestui

que trust. Conversely such a trustee cannot

convey any title in the trust property unless

by direction or consent of the beneficiary. In

other words the trust may be ignored. Of this

nature is a trust merely to the use and benefit

of a named beneficiary or benefieiaries, the

only duty of the trustee being to hold the title,

no trust being specified.
***** An active

trust may become passive when the purpose
of its creation has been fulfilled or the trustee

has no further duty to perform, and in such
case the absolute legal estate will vest in the

beneficiary by operation of law, the estate of

the trustee ceasing to exist, and his title be-

coming extinct."

39 Cyc. p. 219.

The Tr^ist Found By the Court Belotv.

Nor did the Court find that this contract creat-

ed a trust, but it found that appellants were trus-

tees of an express trust created orally.

The Court found:

"On defendants Christian Tjosevig and Eli

Tjosevig's request the plaintiff agreed not to

demand a deed and agreed that defendants
Christian Tjosevig and Eli Tjosevig should

hold the legal title to their, plaintiffs, interest

in trust for the plaintiffs." (p. 673.)

To this finding we make two specific objec-

tions. In the first place it is in violation of the
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statute of Alaska which forbids the creation of

oral trusts. And in the second place, it is contrary

to the evidence, and not pleaded.

Section 1878, Compiled Laws of Alaska, pro-

vides :

"No estate or interest in real property, other

than a lease for a term not exceeding one year,

nor any trust or power concerning such prop-

erty, can be created, transferred, or declared

otherwise than by operation of law, or by a

conveyance or other instrument in writing
subscribed by the party creating, transferring,

or declaring the same, or by his lawful agent
under written authority, and executed with
such formalities as are required by law."

The object and purpose of this statute was to

protect litigants against the character of evidence

received by the Court in this case to prove the

trust found.

This statute is ample to protect appellants

against any claim, allegation or contention that

they agreed, orally, to hold the premises in trust.

Nor is any such trust, oral or otherwise, either

pleaded or proved.

Mr. Smith testified:

"Mr. Tjosevig came to my office and sug-
gested or objected to giving a deed for fear
that we would sell to the Guggenheims or to

Mr. Birch; and in that conversation he said
Mr. Donohoe and Mr. Birch were good friends
and that Mr. Donohoe had recently, at least,

represented the Guggenheims, and if Birch or
the Guggenheims got this small interest in the
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property he would be unable to sell to capital-

ists, and it would enable them to force him to

accept whatever they were willing to pay. I

told him that Mr. Donohoe and I would not

do anything of that kind, that we would at

least consider his interest in the matter, and
finally it was agreed between Mr. Donohoe,
Mr. Tjosevig and myself that we would not
ask for a deed at that time; that the matter
would simply remain just as it stood at that

time, and we never put our contract of rec-

ord." (Pages 95-6.)

Tjosevig denies that such conversation ever

took place, and the records, as above shown, dis-

close the fact that the conduct of all parties con-

cerned is diametrically opposed to the existence of

such oral understanding. Appellees themselves

proved upon the trial that Christian Tjosevig has

at all times proclaimed appellees to be the owners

of an interest in the claims until after the forfeit-

ure notice had been filed by him. The record shows

that as early as April, 1916, Donohoe knew that

Tjosevig did not intend to recognize any rights of

the appellees. The failure of appellees to file their

contract for record after they found out that Tjose-

vig repudiated any alleged trusteeship, can cer-

tainly not be credited to a reliance upon any oral

contract claimed to have been entered into with

Smith in 1912.

Moreover, what did Eli Tjosevig or Andrew

Halvorsen know about this alleged conversation

with Mr. Smith in 1912? And where is the evidence
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that Christian Tjosevig had any authority to bind

Eli Tjosevig on any such alleged agreement? We
repeat what we stated above, it is against testimony

of this kind, submitted by appellees in this case,

that the statute of frauds is designed to protect

litigants.

II.

APPELLEES HAVE NOT BEEN DIVESTED

OF THEIR TITLE.

It is immaterial whether appellees' interest

was legal or equitable, whatever interest in the

premises they ever had, they still have. Hence,

they have lost nothing by the deed signed June 6th.,

1916, by these appellants and Nils Tjosevig.

There are three reasons why the interests of

Donohoe and Smith have not been conveyed to the

Tjosevig-Kennecott Copper Company: In the first

place, the instrument of conveyance is only a re-

lease of the grantors' own rights and interests and

of no more. In the second place, the grantees under

that deed had actual knowledge of the condition of

the title, not only before any money changed hands,

or consideration was paid, but before the option

was signed. And, thirdly, less than one-half of

the entire consideration has been paid at the pres-

ent time.
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1.

What the Quitclaim Deed Conveyed.

The option contract of June 6th., 1916, con-

veys nothing whatever. That instrument is only

an executory agreement to remise and release gran-

tors' interest in the future on the happening of a

certain contingency, to-wit, the payment of the

consideration.

The deed of June 6th., 1916, is what is com-

monly known as a quitclaim and purports to only

''remise, release and quitclaim the interests of the

parties of the first part" to the properties in ques-

tion.

This instrument was executed pursuant to the

provisions of Section 501 of the Compiled Laws of

Alaska which reads as follows:

'*A deed of quitclaim and release of the form
in common use shall be sufficient to pass all

the real estate which the grantor could law-
fully convey by a deed of bargain and sale."

This section is part of the civil code of Ore-

gon which was by Congress made applicable to

Alaska, first by act of May 17, 1884, and subse-

quently embodied in a separate code created by

Congress through act of June 6th., 1900.

Senator Thos. H. Carter, the father of the

Alaska Code, says in his introduction to "Carter's

Code for Alaska:"

"The Codes were mainly copied from the

Statutes of the State of Oregon and to the
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end that adjudications by the Supreme Court
of that State might remain as directly in point

as possible, changes were sparingly made in

the text of the sections."

When so adopted for Alaska the section in

question had been construed in many cases by the

Supreme Court of Oregon and also by the Circuit

Court of the United States in the District of Ore-

gon, and more recently by this tribunal, to mean

that the grantee of a quitclaim deed under this

section is not a bona fide purchaser for value of

any particular title, but takes only such title as the

grantor had lawful right to convey.

This construction has become a rule of prop-

erty in this jurisdiction.

American Mtg. Co. vs. Hutchinson, 24

Pac. 515;

Taggart v. Risley, 4 Or. 235;

Dolph vs. Barney, 5 Or. 192;

Lambert vs. Smith, 9 Or. 185;

Shively vs. Welsh, 2 Or. 288

;

Baker vs. Woodard, 6 Pac. 173;

Lowe vs. Schaffer, 33 P. 678;

McLeod vs. Lloyd, 71 Pac. 795;

Myers vs. Read, 9 Saw. Rep. 17.

The foregoing cases, together with others from

the Supreme Court of the United States, were

quoted with approval and followed by this Court

in a case from Alaska as late as 1906.
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Lindbloom vs. Rocks, 146 Fed., 660

(663).

That the decisions throughout the country are

not in absolute accord on the subject of whether

or not a grantee under a quitclaim deed may be re-

garded as a bona fide purchaser for value, will be

conceded. Generally speaking, there are two lines

of decisions: One holding that a grantee under a

quitclaim deed is not a purchaser without notice

and takes only such title as the grantor could law-

fully convey; the other line of authority holding

that the grantee under a quitclaim may be treated

as a bona fide purchaser without notice, but that

the burden is upon him to show that he could not,

by the exercise of reasonable care, have learned of

any outstanding title or interest.

Some confusion is also caused by the interpre-

tation of the language used in the deeds submitted

to the courts. Where the instrument undertakes

to ''remise, release and quitclaim" a specific prop-

erty, it is sometimes held not strictly a quitclaim;

but where the deed undertakes to only "remise,

release and quitclaim grantor's interest" in a prop-

erty, all authorities hold that the grantee takes sub-

ject to all outstanding rights or equities, irrespec-

tive of whether or not he had exercised all possible

care in ascertaining what his grantor's title was.

The question to be decided in this action is

what the law is in this jurisdiction under the statute

above quoted.
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We can submit no more cogent arguments than

those found in the decisions of the tribunals who,

for us, are authoritative.

The most carefully considered opinion on the

subject is one of Chief Justice Thayer in the Amer-

ican Mortgage Co. vs. Hutchinson, 24 Pac. 515.

In that case the Court said, inter alias:

"The form of the deed under which the re-

spondent claims title herein, is not set out in

the stipulation further than that it is stated

to be a quitclaim deed. V/e must therefore in-

fer that it is a remise, release and quitclaim

of the right, title and interest of the grantor
in and to the property in suit. It did not pur-

port to convey the property to the grantee,

it only conveyed to him such right as the

grantor might have therein; and it would be

difficult to perceive how the former could have
expected to acquire any right in the premises
unless the latter might own an interest in

them. The terms of the deed were satisfied

whether the grantor was the owner of the prop-
erty in fee or had no estate whatever in it.

The grantee bargained for no quantity or

quality of estate; he bought whatever the

grantor might have, be the same more or less;

and I do not see what legerdemain could be
resorted to which would vest him with an in-

terest that the grantor had previously divested
himself of, ?nd was then owned by a third

party."

Here, then, follows some of the Court's logic

in support of this position:

''Purchasers of real property should be left

free to make their own bargains, and the

Courts have no right to undertake to give them
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something which they did not buy, and the

vendor did not own. The office of a quitclaim

deed is well understood, and although it is ef-

fective, under modern legislation, to convey

all the estates which can be transferred by
deed or bargain and sale, yet it would show
upon its face that the grantee therein only

contracts for such title to the property as the

grantor has.
*****

it would be absurd for

a grantee under a mere quitclaim deed to

undertake to claim that he took title to the

property freed from the previous acts of the

grantor affecting that title. There is nothing

in the nature of that character of conveyance
which assures the grantee indemnity from such

acts. He has no reason to believe that he has

purchased a clear title to the property, or any-

thing more than what the terms of his deed

indicate.. He does not undertake to purchase
what the grantor has already sold and con-

veyed to another, whether the deed of convey-

ance is registered or unregistered; but he

purchases what the grantor has remaining, if

anything."

Referring to the doctrine at one time promul-

gated, that a quitclaim deed did not carry any out-

standing equity, but did carry an outstanding legal

title not of record. Chief Justice Thayer said

:

"The claim, it seems to me, amounts to this:

If the owner of real property were to create

a trust against it in favor of another and then

execute a quitclaim deed to the property to a

third person, it would not affect the trust al-

though the grantee in the quitclaim deed had
no knov/ledge of it; but if he had executed the

deed outright to the cestui qui trust, and then

quitclaimed his interest in the property to a

third person, and a prior deed has not been re-
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corded, the rights of the grantee in the pri-

ority would be lost. According to that kind

of logic the grantee in the prior deed would

have a better standing in such a case if his

deed were not witnessed or acknowledged so

as to entitle it to be recorded, but he would

then clearly have an outstanding equity which

would be shielded from the effects of the quit-

claim deed."

The Court then proceeded to examine and ana-

lyze the authorities throughout the country on the

subject.

In Lindbloom vs. Rocks, supra, this Court,

through Judge Gilbert, said:

''The doctrine of bona fide purchaser with-

out notice does not apply where the purchaser

buys no title at all. His good faith cannot
create titles. In addition to this both Lampe
and plaintiff in error held under quitclaim

deed. It is a general rule, that the grantee
in a quitclaim deed is a purchaser with notice,

and that he takes only the interest of his

grantor in the premises."

This doctrine has been followed in Alaska.

First Nafl Bank vs. Timmsns, 4 Alaska

242.

In addition to the decisions referred to in the

foregoing authorities, we submit the following for

the Court's consideratiton.

{Ala. 1911) Garrow vs. Toxey, 54 S.

556;

(Ark. 1913) Ry. Co. vs. Rankin, 156

S. W. 431.



29

{Ark. 1907) Walker vs. Helms, 106 S.

W. 1170;

(Ark. 1894) Reynolds vs. Shaver, 27

S. W. 18;

(III. ) Torrence vs. Shedd, 112 III.

466;

(la. 1916) Helmick vs. Davenport, 156

AT. If. 736;

(7a. 1893) Rogers vs. Chase, 56 N. W.

537;

{Mich. 1910) Fe^Zoi^ vs. Mm. Co. 128

iV. Tf . 918 (923)

;

{Mich. 1908) Newberry vs. Lumber Co.

117 iV. W. 592 (598)

;

{Mont. 1914) Gibson vs. Morris State

Bank, 140 P. 76 (80)

{Mont. 1901) B2^^te Hardware Co. vs.

Frank, 65 P. 1 (4)

;

{Mont. 1887) Mc^c^oii; vs. Black, 13

P. 377 (380)

;

{N. Y. ) Jackson vs. Wright, 14

Johns, 193;

(iV. C. 1908) Bo2/aii 'Us. Eason, 61 S.

£". 71;

{S. D. 1909) i^arr vs. Saunder, 123 N.

Tf. 835;

{Tex. 1915) CooA: vs. 5^mii/i, 174 S. W.

1094;

(Tex. 1915) Baldwin vs. Drew, 180 S.

W. 614;

(Tex. 1909) Hudman vs. Henderson,

124 S. W. 186;
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{Vt. 1910) Blondin vs. Brooks, 76 A. 184;

{Vt. 1884) Cummings vs. Dearborn,

56 Vt. 441;

{U. S. (Ore) 1888) Gest vs. Packivood,

34 Fed. 368 (372)

;

(f/. S. (Ga.) 1886) DocZ(7e vs. Fngr^s,

27 i^ed. 160 (167);

([/. S. (Mich.) 1S8S) Runyon vs. Smith,

18 Fed. 579 582) ;

{U. S. (1880) Baker vs. Humphrey, 11

Otto 494;

(?7. S. 1871) Mai/ i;s. LeClaire, 11 Tfa/^

217;

(f/. 5. 1871) Alexander vs. Rodriguez

12 Wall. 323;

Devlin on Deeds, Par. 674;

Beach on Modern Equity, Par. 305.

In Gest vs. Packwood, 34 Fed., 368, Judge

Deady stated, in reference to a quitclaim deed in

Oregon

:

"Notice sufficient to prevent the purchase
from being bona fide is said to inhere in the

very form of this kind of a conveyance."

In McAndrew vs. Black, 13 Pac. 377, the Su-

preme Court of Montana said:

''The respondent is in no better situation by
virtue of his quitclaim deed. The Supreme
Court of the United States has declared that
a purchaser under a quitclaim deed is not a
bona fide purchaser for valuable consideration.
The grantee in such a deed takes only what
the grantor can legally convey, which in this
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case is the property in question subject to the

mortgage of respondent."

The same doctrine was adhered to by Circuit

Judge Brown in the case of Runyon vs. Smith, 18

Fed. 579. We quote from page 582:

"The rule that a purchaser under a quitclaim

deed is chargeable with notice of outstanding

titles, commends itself to our judgment as the

wiser and safer doctrine. As a matter of fact,

most people who deal in real estate understand
that in taking a simple quitclaim deed they put

themselves in a position of one who negotiates

commercial paper after maturity. Such person

is chargeable with notice from the very fact

that the paper is overdue, and will not be

heard to say that he paid full consideration,

supposing that no equities existed. The pur-

chaser under a quitclaim deed takes such in-

terest as the grantor has to convey, andos^
sumes the Hsk of buying up or dbsf^^^f^fom-
standing claims. To hold him protected against

them is offering a strong temptation to specu-

lative dealing in doubtful titles and fraudulent

concealment of actual knowledge of facts, which
a rigid enforcement of the rule of the Supreme
Court would prevent."

Referring to the section of the Alaska code

above quoted. Judge Thayer for the Supreme Court

of Oregon in Baker vs. Woodward, 6 Pac. 173,

says:

"This provision is the same as one in the

Minnesota statute and which has been con-

strued by the courts of that state to mean that

such a deed shall be sufficient to pass all the

estate which the grantor had legal right to

convey by deed of bargain and sale, (citing the
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Minnesota authorities in question) which
means that the grantor can, by such kind of

deed, convey the residuum of the estate he
has and no more, and the grantee necessarily

understands that he is, in such case, simply
acquiring the estate of the grantor, subject to

his prior conveyance of any estate or right in

the premises."

In Butte Hardware Co. vs. Frank, 63 Pac. 1,

the Supreme Court of Montana said:

''A quitclaim deed implies a doubtful title

in the grantor, and, such being its character,
it should not be held to pass anything more
than a doubtful title. 9 Am. Eng. Enc. Law
(2nd. Ed.) 106, note; Kerr v. Freeman, 33
Miss. 292; Emmel v. Headlee (Mo.) 7 S. W.
22."

In Dodge vs. Briggs, 27 Fed. 160, Judge Speer

said (page 167)

:

''And the fact that the quitclaim deed was
offered him was sufficient to awaken his sus-
picion as to the validity of the title,—to make
him inquire,—and he is chargeable with no-
tice of such invalidity of title in the heirs of
Colby, Chase, and Crocker as he might have
ascertained by inquiry."

The foregoing from Judge Speer represents

the most liberal view taken by the courts in favor

of grantees in a quitclaim deed.

The Supreme Court of Texas in a recent case

says about quitclaim deeds:

"That this instrument is not a conveyance
of land, but merely of the grantor's right, title

and interest, in other words, the mere chance
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of title, is settled by the cases of Hunter v.

Eastham, 95 Tex. 648; National Light & Pipe

Line Co. v. Teel, 95 Tex. 586; Slaughter v.

Coke, 84 Tex. Cir. App. 598, and it is useless

to cite authorities for the proposition that one
cannot claim to be an innocent purchaser for

value under such a conveyance."

HiidTTian vs. Henderson, 124 S. W. 186.

The Supreme Court of Iowa in Rogers vs.

Chase, 56 N. W. 537, says:

''It is sufficient to say that the recording act

was designated to protect purchasers for valua-

ble consideration without notice' but only to

the extent that they are purchasers. It is not
the office of the act to in any ivay enlarge or
change the intent of the parties. In this case

the intent was to convey the interest of Mars-
ton {the grantor) and no more.^'

In the case of Bryan vs. Eason, 61 S. E. 71

(74) the Supreme Court of North Carolina held

that the grantee under a quitclaim deed was not

precluded from denying that the deed passed any

title. On that subject the court said:

"The quitclaim deed did not estop Julius

Eason to deny the title of plaintiffs. 'It is

elementary learning that a quitclaim deed oper-

ates as a release only by such interest as the

maker has, or as may be specifically named.
It is for this reason that no estoppel grows out

of such deed. Nothing in respect to the mak-
er's interest, is asserted. The very terms of

the deed put the purchaser upon notice that

he is buying a doubtful title. In form, a quit-

claim deed is like the common law release, a

derivative or secondary common law form.
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In substance it is similar to an original com-
mon law deed creating an estate, and not re-

quiring for its operation any estate in pos-

session or otherwise in the grantee. In effect

it transmits to the grantee whatever interest

the grantor has in the property described, be
it fee, chattel interest, a mere license, or noth-

at all.' 9 Am. & Eng. Enc. of Law, 104. 'It

implies a doubtful title in the party executing
it.' Lumber Co. v. Price, 144 N. C. 53; Hol-
lyburston v. Slagle, 133 N. C. 947. It is not
an estoppel upon the grantee so as to preclude
him from denying that he received any estate

by the deed, or from setting up his rights un-
der superior titles. San Francisco v. Lawton,
18 Cal. 465. 'If the grantor, then, might show
that no title passed by his quitclaim, and re-

covered the land in opposition to it, why should
the mouth, of his grantee be closed from deny-
ing that he received an estate in fee from him,
or that, indeed, any title nassed bv his convey-
ance? Apply the rule of mutuality and it is

impossible to assign a valid reason.' Snarrow
vs. Kingman, 1 N. Y. 248."

In May vs. Leclaire, 11 Wall. 217, this ques-

tion was passed upon by the Supreme Court of the

United States where Justice Swayne says of the

grantee in a quitclaim deed:

"Havin.r* acquired his title by quitclaim deed
he cannot be regarded as a bona fide pur-
chaser without notice. In such cases the con-
veyance passes title as the grantor held it and
the grantee takes only what the grantor could
lawfully convey."

And again in Alexander vs. Rodriguez, 12 Wall.

323, the same Court through the same Justice said

:
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"This contract calls for a quitclaim deed.

The result would be the same if such a deed

had been executed and full payment made,

without notice of the adverse claim. Such a

purchaser cannot have the immunity which
the principle sought to be applied gives to those

entitled to its protection."

Following the foregoing authorities the same

tribunal held in Baker v. Humphrey, 11 Otto, 494,

that the grantee in a quitclaim deed was not a bona

fide purchaser for value. The Court said:

''Chapman conveyed by a deed of quitclaim

to the attorney's brother. The attorney pro-

cured the deed to be so made. It was the same
thing in the view of the law as if it had been

made to the attorney himself. Neither of them
was in any sense a bona fide purchaser. No
one taking a quitclaim deed can stand in that

relation."

2.

Appellees' Authorities.

It is argued that the doctrine above contended

for has been modified by the Supreme Court in the

cases of Moelle v. Sherwood and in United States

v. California & Oregon Land Co. decided in 1892.

But if the Court will examine these authorities, it

will be observed that the dicta therein contained,

touching the point here under consi(!eration, are

obiter. And, moreover, cannot be construed to

modify the doctrine herein contended for in any

such a way as to affect the principles, so far as the

case at bar is concerned. Referring first to the
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case of Moelle v. Sherwood, it will be observed that

it was a suit in equity to quiet title. Plaintiff sub-

mitted the following title:

1. A patent from the United States to Bit-

tinger.

2. A quitclaim deed from Bittinger to L. P.

Dosh.

3. Warranty deed from L. P. Dosh to J. R.

Dosh.

4. Warranty deed from J. R. Dosh to plaintiff

Sherwood.

The defendant introduced a deed from Bittin-

ger which deed antedated the patent from the Unit-

ed States and was not recorded until after all the

deeds in plaintiffs chain of title had been recorded.

Defendant contended that inasmuch as the deed

from Bittinger to L. P. Dosh was only a quitclaim

deed the defendant was not divested of his title.

The Court held that inasmuch as Sherwood had

made careful examination into the records and had

no intimation of the conveyance from Bittinger to

defendant, the warranty deeds from L. P. Dosh to

J. R. Dosh and from J. R. Dosh to Sherwood cut

out the unrecorded secret deed of defendant. This

doctrine is certainly not disputed by appellants in

this case.

In the case of the United States vs. California

& Oregon Land Co. the facts were briefly these:

Congress passed an act authorizing the State of

Oregon to sell certain public land for the purpose



37

of raising funds to build a Military Road through

a portion of the State of Oregon, and constituted

the Governor of the State of Oregon a court to de-

termine when the conditions of the grant had been

complied with, so as to authorize the issuance of the

patent. This function the Governor of Oregon dis-

charged, issued the necessary certificate, and patent

was issued to the Oregon Central Military Road

Company. This company, by quitclaim deeds, con-

veyed the land to several parties and these again

by warranty deeds to the California & Oregon Land

Company. The United States brought a suit in

equity to cancel the patent on account of fraud in

the issuance of the same. The Court held that in-

asmuch as the patent was regular on its face, the

ultimate purchasers had the right to rely upon it

that it was regularly issued, especially as it was

shown that they had made careful inquiry into the

title and had no intimation that anything was

wrong. The Court on that subject said:

"If a patent from the Government be pre-

sented, surely a purchaser from the patentee

is not derelict, and does not fail in such dili-

gence and care as are required to make him a

bona fide purchaser, because he relies upon
the determination made by the land officers

of the Government in executing the patent, and
does not institute a personal inquiry into all the

anterior transactions upon which the patent
rested."

But the Court further held that the intermed-

iate warranty deeds would relieve the title from that
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suspicion which prior quitclaim deeds might have

thrown upon it. The Court on that behalf said:

''But, further, and even if the doctrine were
now recognized to be as heretofore stated, this

fact would take the case out from the reach of

the rule. The title passed from the road com-
pany to the purchasers by four conveyances;
two from the road company to one Pengra, its

agent and superintendent; and two from Pen-
gra to the purchasers. Now the deeds from
Pengra are not quitclaims ; they do not purport
to be merely releases of his right, title, and in-

terest ;but are strictly deeds of bargain and
sale^

The very most that can be said for the obiter

dicta in these two cases is, that they hold that al-

though a quitclaim deed is notice that the title is

doubtful, yet if the grantee pays full value for the

property, and uses all reasonable care to investigate

the title, and the facts are such that by reasonable

investigation he could not have ascertained or dis-

covered any defect, he may be treated as a bona fide

purchaser without notice.

In addition to the foregoing observations it will

be noticed that the attention of the Supreme Court

v/as not called to the statute of Oregon and its in-

terpretation by the Supreme Court of that State.

For, surely, the Supreme Court would not under-

take to interfere with the local rule of property

established by a State tribunal.

It is also of importance to observe that these

two decisions of the Supreme Court of the United
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States have not been construed by the various State

or Federal tribunals as in any way modifying the

general rule laid down by the Supreme Court in

the earlier adjudications. Most of the authorities

cited above in this brief, were decided subsequent to

1892, and therefore subsequent to the decision of

the Supreme Court in the United States vs. Califor-

nia & Oregon Land Company.

The opinion of Mr. Devlin in his valuable work

on deeds is worthy of consideration in this connec-

tion: "We think it unreasonable," says Mr. Dev-

lin, "to deprive a purchaser under a quitclaim deed

of the benefit of the registry laws." But,, after

discussing the more recent Supreme Court authori-

ties on the subject, he nevertheless adds this signi-

ficant observation:

"Yei, if it appears by the deed of quitclaim

that the grantor intended to convey only such

land as he owned at the time of its execution^

the lands embraced in the prior operative con-

veyance are reserved from the operatioyi of the

quitclaim deed, and title to such previously

conveyed lands will not pass by the deed of

quitclaims, notwithstanding that the prior deed
remains unrecorded.''

Devlin on Deeds, Sec. 674.

This is all that appellants contend.

The same is the doctrine of other modern
v/riters.

"A purchaser under quitclaim deed is deemed
to have notice of the lien, for one holding under
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such conveyance cannot be heard to assert that

he is a purchaser for value."

Beach on Modern Eq. Jur., Sec 304.

3.

Grafitees Had Actual Knowledge of the Interest

of Donohoe and Smith in the Premises

in Question.

Grantee can have no rights against appellees

except as bona fide purchasers for value and with-

out notice.

Aside from the notice which is implied from

the language of the deed here in question, the rec-

ords are conclusive to the effect that the grantee,

Tjosevig-Kennecott Copper Co., had full and actual

knowledge of the claims and interests of these appel-

lees, and that grantees took the deed and paid what

consideration has been paid with that actual know-

ledge of the condition of the title.

Not only did the grantees have actual know-

ledge before any money changed hands or any con-

siderations whatsoever was paid, but they had ac-

tual knowledge before the documents in question

were signed. Under those circumstances it seems

beyond the necessity of an argument that even if

the deed from appellants to Tjosevig-Kennecott

Copper Co. had been a warranty deed for 100%
interest in the properties, it would not have divest-

ed these appellees of their interest.
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It seems to be admitted that if the contract of

1911 between appellants and appellees had been re-

corded, even a warranty deed purporting to convey

100% interest would not have divested appellees

of their rights as disclosed by the record, for ap-

pellants had no legal power to convey what did not

belong to them. But the recording of an instru-

ment does not confer title, it is the execution of it

that performs that office. The recording is only

"implied notice" to intending purchasers for value.

If it is obvious that the purchasers had actual know-

ledge of the claims of appellees, this actual know-

ledge is just as effective as implied notice in pre-

venting grantees from acquiring any title or inter-

est belonging to Donohoe and Smith.

The transaction on behalf of the Tjosevig-

Kennecott Copper Co. was carried on by George

Francis Rowe, the promoter of the deal.. The option

was signed by George Francis Rowe on behalf of

the corporation.

The notice of forfeiture (Exhibit No. 6, page

604) was filed for record January 15th., 1916.

(Page 606.)

Rowe testified as follows in answer to ques-

tion of appellees:

"It must have been at that time (April,

1916) that he (Chistian Tjosevig) said he had

advertised all of the small owners out, for I

stopped at Chitina on my way to the coast to

check up his statement about the advertise-
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ments having been published. I checked up his

statement in the office of the 'Mining Record'

at Chitina, and found his statement to be true."

(Page 132.)

Rowe had therefore read this notice of forfeit-

ure which notice showed the interest claimed by

Donohoe and Smith, and it also showed on its face

that these parties had not been successfully adver-

tised out, for the notice showed on its face that it

was hopelessly defective.

Again, Rowe testified with reference to Chris-

tian Tjosevig:

''I did not see him in Cordova in April. I

saw him there in June. I went back twice to

arrange the details of this thing for the com-
pany and it must have been in June that he
came down to meet me at Cordova and he told

me, in the presence of Medley, that he had ad-
vertised everybody out, but that he was going
to take care of Donohoe and Smith anyway."
(Page 133.)

All this evidence was introduced by appellees

over our objection to prove that Christian Tjose-

vig had orally agreed to convey 100% interest, but

this evidence, introduced by appellees, while incom-

petent for the purpose, proves that Rowe knew all

about the claims of Donohoe and Smith.

Parenthetically it may be remarked that this

promise of Christian Tjosevig cannot be the foun-

dation for a right of action by Donohoe and Smith,

for the latter are not in privity with Rowe or his

company, nor is any such promise pleaded. If this
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evidence introduced to vary the terms of the writ-

ten instrument is of any value, it can be of value

only to the one to whom the promise is made, or to

one in privity with him.

On the question of knowledge of the grantee as

to the condition of the title, Christian Tjosevig

testified

:

"We had quite a wrangle about making
that second agreement, (the agreement of

June 6th., 1916) because Rowe and I couldn't

very well agree on the terms and conditions of

the contract, and Rowe wanted me to specify

more or less the interest that I had in the

property for the money to be paid, and I didn't

feel like doing that.

Q. Why didn't you?

A. Because when I had been up in Valdez
before, fellows came to me and told me about
hearing that I had made a deal and that I had
better look out because Djarf and Donohoe
werp about to make trouble, and so the only

conditions I would make another deal on was
that I would sell our interest, my wife and An-
drew's and myself, to the Tjosevig-Kennecott
Copper Company.

0. All of your interest?

A. Yes sir.

0. And what about Rowe having any
knowledge at that time about the interest that

these parties had or claimed they had?

A. Why, yes, he had seen the forfeiture

notice.

0. Had the matter been discussed between
you?

A. No. I don't know about that,—yes it had
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been discussed in the Spring, when we made
out the contract." (Pages 285-6.)

This is all the testimony in the record on the

subject of what Rowe knew about the condition of

the title before the document was signed, and it

conclusively shows that Rowe had actual knowledge

of appellees' claims. This is more than is needed

for the purpose of this case. Even if the deed of

June 6th., 1916, had been one of bargain and sale

of 100% interest, sufficient notice to the grantee

to put him on inquiry before the consideration

passed, would have been sufficient to debar him

from complaining that he took title to appellees'

interest.

4.

No Consideration Passed Until After the Suit

Was Started.

If the knowledge above shown is not enough,

it is admitted that before any consideration passed

between the parties, this suit was started against

these appellants, Tjosevig-Kennecott Copper Co.,

George Francis Rowe, The Scandinavian-American

Bank and the First Bank of Cordova.

The complaint is sworn to September 4, 1916.

(Pages 464 and 494.) The injunction and cita-

tion to show cause was issued September 9th.,

1916. (Page 582.) No money was paid to the

bank under the option until Oct. 1, 1916, and the
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grantee had the right to string out the installments

for twenty months thereafter. (Pages 551 and

293.) The deed remained in escrow with the First

Bank of Cordova until Oct. 9th., 1916, more than

one month after the suit was started, at which time

it was put on record by attorney for the company.

(Page 559.)

It will be observed, therefore, that notwith-

standing the pendency of this action, which certain-

ly set up appellees' claims, and more, the grantee,

the Tjosevig-Kennecott Copper Company, took the

deed from escrow and paid what consideration has

been paid.

Now, in order to shut out appellees from claim-

ing their interest in the properties in question, as

against the Tjosevig-Kennecott Copper Company,

even had the latter company received a warranty

deed, it must not only be shown that the grantee

had no notice, but that before it received the notice

it had parted with the consideration. In this case

it stands admitted, not only by the pleadings, but

by the findings of the Court, that no consideration

was paid until long after the suit was started.

The amended complaint alleges:

"Eighth : That the defendant, George Fran-
cis Rowe, and the defendant, Tjosevig-Kenne-

cott Copper Co., were the purchasers of said

interest in said mining claims, and that the

purchase price as above set forth, has, since

the commencement of this action, been paid."

(Page 24.)
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The Court finds as a fact that the Tjosevig-

Kennecott Copper Company ''paid the full cash pur-

chase price of $117,000 to the defendants Christian

Tjosevig and Eli Tjosevig for their interests, to-

gether with the plaintiff's interest in payments be-

ginning on or about September 5th., 1916, then

continuing until January 18, 1917, when final pay-

ment was madeJ*

The fact of it is that no money was paid into

the bank until in November. This is the admission

of Donohoe who testified

:

"Q. What time was your injunction served
on the bank?

A. I couldn't say,—the files show it,

—

couldn't say—it was shortly after the suit was
started and I think the suit was started early
in September.

Q. It was September 5th, wasn't it?

A. I think that is correct.

Q. And this is November 20th, before
there was any money there?

A. I don't know when tho money was
there,—I couldn't say." (Pages 494-5.)

(See testimony of Christian Tjosevig on the

same point, Page 366.)

The injunction issued by the Court was made
to cover future payments to the bank and no money

was released so as to be available for appellees

until after March 20th, 1917, when the Court re-

leased some of the money deposited in the bank by
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the grantee pending the action. (Pages 589 et

seq.)

But no money was received by appellants un-

til in April the next year, as testified to by Chris-

tian Tjosevig:

"Q. And this money was paid at what
time?

«

A. Why, it was paid sometime in April,

after we got down to Seattle, and all of it was
tied up in the Court. The money was to be

paid in deferred payments running for a year
and a half.

Q. And under the agreement the last pay-

ment was to be made

—

A. The first of June, 1918, with a month's
grace.

Q. Whether or not the last payment was
made before that time?

A. Why, it was made into the bank about
the 18th day of January.

Q. What year?

A. 1917." (Page 293.)

The situation clearly shows that Rowe was

willing to gamble on the title, which verifies the

testimony of Christian Tjosevig that he expressly

declined to risk that gamble for the consideration

offered. (Pages 285-6.)

If Rowe wanted a warranty deed he should

have paid for a warranty deed. One taking a quit-

claim deed of "grantors' interests" assumes the

duty to find out what those interests are. In this

case he knew, not only before payment, but before
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execution of the deed, what Donohoe and Smith

claimed.

But even at this date, less than half of the

consideration has been paid.

The company agreed to pay, in addition to cash,

125,000 shares of stock of the par value of $125,000.

Appellees allege, and the Court finds, this to be the

value of the stock. This stock the company has

refused to deliver to appellants.

In their reply to the answer of Christian Tjose-

vig appellees allege:

''The purchasers of said property' are hold-

ing said stock as security that the defendants
v/ill keep said purchasers harmless on account
of the unlawful acts aforesaid." (Page 72.)

This would seem a clear admission that the

grantee company does not consider that it took title

to appellees' interests under the deed in question,

and is admission that title did not pass.

The Court finds as a fact that Christian Tjose-

vig and Eli Tjosevig

''Have due them from the defendant, Tjose-

vig-Kennecott Copper Company, 125,000 shares

of the capital stock of the said Tjosevig-Kenne-
cott Copper Company of the par value of $1.00

per share under the sale aforesaid * * * which
said capital stock, however, the said Tjosevig-

Kennecott Copper Comi^any have refused to

issue to the said defendants. Christian Tjose-

vig and Eli Tjosevig." (Pages 675-6.)

This is a finding that the consideration has

not yet passed.
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Appellees succeeded in injecting into the rec-

ords a resolution adopted by the company in Seat-

tle as follows:

^'NOW, THEREFORE, BE IT RE-

SOLVED: That the Tjosevig-Kennecott Cop-

per Company refuse to issue any stock of the

corporation to Christian Tjosevig or to Nils

Tjosevig or to either of them, or to any alleged

successor or assign or representative of them,

or either of them, or in any manner to recog-

nize any right, claim, or demand of the said

Christian Tjosevig or Nils Tjosevig, or either

of them, until such time as they shall fully

protect the company from any and all of the

above-named claims and demands, and shall

have fully cleared the title to said property

and made entirely good the title of the Tjose-

vig-Kennecott Copper Company in and to the

said property, and each and every part thereof

as set forth in said deed to the company."
(Pages 148-9.)

Of this resolution Christian Tjosevig was en-

tirely ignorant until it was read in evidence:

"Q. If this pooling agreement ever went
into existence what was the reason for the

company adopting the resolution which had
been exhibited in evidence and read, holding

up the issuance of your stock?

A. I don't know; I never heard anything

about that until Mr. Gazzam spoke about it

when they were taking depositions there in

Seattle." (Page 402.)

"Q. What reason did the company's offi-

cers give to you for not delivering the stock

to you?

A. V"'hy, because it wasn't due until then.
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Q. Whether any other reason?

A. V/ell, I might put it on the market and
flood the sale of the treasury stock, which was
to be used for developing property.

Q. Yes, I see here that they did not deliver

it to you on account of this suit pending and
other suits pending. Did they deliver the stock

to Nils, who was to have some?

A. I don't know about that.

Q. Mr. Gazzam said they were holding up
his stock, too, didn't he?

A. Yes.

Q. Any suit pending against Nils?

A. No, not that I know of." (Pages 293-

4.)

Under what rule of law can the grantee com-

pany claim to be a bona fide purchaser for value,

without notice, where it still holds out more than

half of the purchase price to protect itself against an

outstanding title to 71^% of approximately a one-

half interest in the properties?

2 Pom. Eq. Jur. No. 750 et. seq.

III.

APPELLEES WILL NOT BE HEARD TO COM-
PLAIN THAT THE DEED WAS INSUF-

FICIENT TO INJURE THEM.

The primary, if not the only question

to be answered in this case is whether appellants

sold and conveyed appellees' interests in the prem-

ises.
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It is admitted in the reply that the deed itself

was insufficient to convey appellees' interests and

so it is alleged ''that it was expressly understood

and agreed that said deed should carry and convey

the equitable interests of these plaintiffs which the

defendants held in trust." (See paragraph II. of

reply to second affirmative defense, page 71.)

How this "understanding" and oral agreement

could, in themselves, effect a conveyance of prop-

erty which the grantee knew belonged to Donohoe

and Smith, is one of the legal problems which ap-

13ellees will be called upon to elucidate.

The Court below received oral evidence offered

to prove the ''intent" of the appellants to convey a

100% interest, and so finds they did.

To this we make six separate answers

:

1. The position of appellees in this case is in

the nature of a colatteral attack by third party upon

the written instrument between two other parties.

The appellees came into court and demanded that

the language of the deed be so modified that they

themselves may be injured. They admit their dis-

appointment at not finding the deed sufficient on

its face to convey their interests.

2. Oral evidence is not competent to vary

the terms of the deed.

3. Intention to convey does not itself effect

a conveyance.

4. Both the option contract and the deed were
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signed by Christian Tjosevig as agent foi- Eli

Tjosevig and Andrew Halvorsen, and it has not

been shown that the agent had authority to bind

the principals to sell more than they owned.

5. G. F. Rowe admits that he bargained for

only a quitclaim deed.

6. The evidence shows that Christian Tjose-

vig refused to specify the extent of the interest he

could convey.

1.

Real property can be transferred only by writ-

ten instrument, not by word of mouth. The intent

of the parties must be gathered from the language

of the instrument. This language being unequivo-

cal it cannot be varied by oral evidence.

Under no condition is it conceivable that this

Court will amend either the option or the deed, ex-

cept at the instance of one or both of the parties to

the transaction which culminated in those instru-

ments.

Surely, none but a party to an instrument is

in position to complain that it does not correctly

express the intent of the signatories. If it were

the intent of the parties that this deed should con-

vey a 100% interest with a warranty of title, only

the grantee could apply to the court for a reforma-

tion of the instrument. Surely, no third party can

complain that the deed is so worded that he is not

himself duly and adequately injured by it.
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Nor is the grantee asking for any reformation

of the deed; nor is there any allegation of fraud or

mistake justifying such reformation; nor could a

third party come into Court and complain of a fraud

practiced by one party upon a second party which

did not injure that third party.

In this case appellees came into court as third

parties to a transaction that does not concern them,

and demand that the deed, to which they are not

parties, be so modified and altered that it will take

away their property in order that they may have a

cause of action based upon the loss thereby occas-

ioned.

2.

The Court below fell into an error in confusing

the first and second options given by Tjosevig.

The first option was executed April 6th, 1916,

to G. R. Rowe (Exhibit C, page 543.)

The second option was executed June 6th,

1916, to Tjosevig-Kennecott Copper Company,

—

Rowe acting as the latter's agent. (Exhibit D,

page 549.)

The first option provides that the parties of

the first part "give and grant to the party of the

second part the exclusive right, privilege and option

to purchase of and from the parties of the first part

all their right to, title in and interest in (which

interest includes the whole) those certain mining

claims" etc.
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In the second option this language was

changed. The latter reads: "'Ahereas the first

parties are the owners of undivided interests in

certain mining lodes and claims situated" etc.

"Now, therefore, in consideration of a deed of

all the right, title and interest of the first parties

in and to the said mining lodes and claims" etc.

This radical change in the language is signi-

ficant. There is no excuse for holding that it is

accidental. Christian Tjosevig testified, and it is

not denied, that he refused to specify his interest

because after he gave his first option he heard ru-

mor of trouble with the ''small holders," whom he

endeavored to advertise out. Here is his testimony

on that point:

''Rows wanted me to specify more or less

the interest that I had in the property for the

money to be paid and I didn't feel like doing
that.

Q. Why didn't you?

A. Because when I had been up to Valdez
before, fellows cam.e to me and told me about
hearing that I had made a deal and that I

had bettor look out because Djarf and Donohoe
, were about to make trouble and so the only

conditions I would make another deal on was
that I would sell our interest, my wife and An-
drew's and myself, to the Tjosevig-Kennecott
Copper Company." (p. 285-6.)

This testimony of this appellant is verified by

the testimony of Gazzam, a witness for appellees,
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v/ho, in response to Mr. Smith's question, testified:

''Q. What, if anything, in any of the con-

versations above mentioned did Mr. Christian

Tjosevig state was the reason for conveying
the property by quitclaim deed?

A. Because some fraudulent claims had
been made against his and his brother's inter-

est that he did not propose to pay." (Pages
145-6.)

3.

The Court below fell into the error of think-

ing that the option of April 6th had some connec-

tion with the last deal.

The records show the contrary to be the case.

To begin with, the first option was executed

to Rowe, while the second was executed to Tjose-

vig-Kennecott Copper Company.

Moreover, the testimony of both sides of the

controversy is to the effect that the first option

was forfeited before the second option was entered

into, and that the second option was an entirely

new transaction.

Referring to the option of April 6th, 1916,

Mr. Rowe testified as a witness for appellees:

"Q. Now tell us whether that agreement
was carried out?

A. No sir.

Q. What became of it?

A. It automatically went into the discard.

Q. Did this agreement call for a payment
of a sum of money in June?
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A. Yes sir.

Q. Was that payment made?

A. No sir. I want to say, too, that the

money that was paid on that and credited to

$4,000 bond option was not credited on the

subsequent agreement.

Q. It was forfeited?

A. Yes sir." (p. 140.)

The figure $4,000 appearing in the record is

evidently a misprint as it is agreed the sum was

$3,000.00 as shown by the option (pp. 284 & 544.)

And, again.

''A. The first bond agreement and any
deed relative to the bond agreement, if there
was a deed, was automatically cancelled be-

cause there was no more money paid on it,

and the money that had been paid was abso-
lutely forfeited and we knew it." (Page 143.)

Aside from the language of Exhibit C which

speaks plainly, the only other evidence besides the

testimony of Rowe is the testimony of Christian

Tjosevig, who agrees with Rowe.

Referring to Exhibit C,—the options of April

6th, 1916,—Christian Tjosevig testified:

'*Q. And what was paid you on that?

A. $3,000.00.

Q. And this provides for a payment on
the first of June?

A. The first of June.

Q. Was this further payment made at that
time?
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A. No, it was not.

Q. During that time whether any negotia-

tions were pending between you and Rowe as

to changing the agreement?

A. Not at all.

Q. What was the first you knew about it?

A. Why, about the last part of May we
moved to Valdez, my wife and I, and the family,

and when we got down to Chitina Andrew came
to see us about the deal I had made and one
thing and another—he was working up on the

Escalana.

Q. Now tell us what happened about the

payment,—when the time for payment came
about, was it made?

A. When we got to Cordova, Andrew went
back to work, up at Escalana, and we got to

Cordova and there was a telegram coming
through from Rowe saying something about
Rowe wanted to see me at a certain time and
he was leaving on a certain boat and wanted
to see me. ***** j went to Valdez with
my family and went back again to Cordova
and there was no payment made.

Q. Did you see Rowe again after this?

A. Yes, he came up about the 4th or 5th
of June.

Q. What did you do then? Well, it is ad-
mitted anyhow, you made this second agree-
ment.

A. We made the second agreement, yes.

Q. And as to the $3,000 that had already
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been paid you whether any agreement was
made as to that?

A. No, that was forfeited.

Q. That was forfeited on the option?

A. Yes sir." (Pages 284-5.)

This is absolutely all the evidence in the records

touching the connection between the two options.

There is no excuse for holding that one is an ex-

tension of the other or that the consideration paid

for the first option is a consideration of the second.

On this point the averments in the reply are

elucidating and should not be overlooked. Para-

graph I of the reply to the second affirmative de-

fense admits and alleges:

''Plaintiffs admit that the agreement there-

in referred ta (option of June 6th.) was made,
but in this connection aver that there v/ere

other agreements made between the parties

therein named, their agents and assigns, prior

to the agreement referred to in Paragraph I

of the sscond affirmative defense, which prior

agreements were modified in part by the said

agreement." (Page 70.)

It would seem obvious that if one instrument

modifies another, it must be the older that is modi-

fied by the younger. The last executed must con-

trol in the interpretation of the intent of the par-

ties. If there were any merits in the contention

that the two should be read together, the option

executed last must decide the question of intent.

But counsel now reverse the situation and
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contend that the last agreement should be con-

strued as modified by the first.

4.

The Court received considerable testimony to

the effect that one year after this action was started,

Christian Tjosevig, in the City of Seattle, told var-

ious officers of the grantee company that he in-

tended to convey a perfect title to the claims in

question. The learned Court below found as a fact

set out in his opinion that:

"At the time of giving the option to Rowe

(April, 1916), Christian Tjosevig and his wife

evidently considered that they had been successful

in forfeiting, and that they were the owners of all

interests except what Nils Tjosevig owned." (p.

637.)

But what of it? The question in this case is

not what he intended to do, but what he did do?

If he, in fact, did not divest appellees of their in-

terests, they have no cause of complaint.

Mr. Rowe does not complain that he in nego-

tiating the second deal bargained for a warranty

deed and received only a quitclaim. Here is his

testimony

:

"There was never any conversation had with

Tjosevig in my office in Seattle with regard

to the deed. The conversation was had in

Medley's office (in Cordova.) I demanded a

warranty deed but Mr. Medley advised that

as he only held these claims by compliance
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with the mining laws of the United States he

could give only a quitclaim deed. They were
not patented claims." (Page 134.)

This is all the testimony appellees submitted

as to the conversation about the form of the deed

prior to this suit and this does not conflict with,

or deny, the testimony of Christian Tjosevig here-

tofore quoted. Certainly it affords no excuse for

reforming the deed even if such action were started

by the grantee company.

5.

But what authority did Christian Tjosvig have

to bind Eli Tjosevig and Andrew Halvorsen?

Neither of them ever saw Rowe.

It is admitted Christian Tjosevig had power

of attorney to sign the option and the deed, which

he did sign. There is no evidence showing he had

authority on their behalf to execute a deed for more

than what they had legal right to convey.

IV.

REASON FOR APPELLEES' ANXIETY TO
HAVE THE DEED CONSTRUED TO

DIVEST THEM OF THEIR IN-

TERESTS.

Appellees were interested in only a part of the

claims sold. The purchase price agreed upon was

a gross amount to be paid for the aggregate inter-

ests of these appellants in the claims in which ap-
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pellees were interested, as ivell as in a number of

other claims. It is thus impossible for these appel-

lants to apportion the consideration among the var-

ious claims and interests. Knowing this difficulty

confronts the Court, appellees demand 71/0% in-

terest of the aggregate consideration in money and

stock, well knowing that the aggregate is approxi-

mately three times the amount paid to Nils Tjose-

vig for his interest, which interest is equivalent to

that interest in which Donohoe and Smith secured

a 71/2% interest under their contract of 1911.

It is obvious both from the amended com-

plaint and from the reply that appellees take the

position that they were not divested of their inter-

ests unless they chose to be so divested. Hence

this significant allegation in the answer:

''Fifteenth : That plaintiff have at all times

acquiesced in the sale of said property." (Page

27.)

They evidently mean to assert that they had

the choice between retaining their property and

claiming part of the purchase price. That choice

they now undertake to exercise to the injury of

appellants and, if successful, to their own unfair

advantage.

This Court will hold that the consideration paid

was for the interests sold, and for no more. The

scope of those interests must be determined by the

deed and the contract of June 6th, 1916. This

forces the conclusion that the consideration paid was
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for the interests of appellants exclusive of the

interests of the appellees. The latter, then, have

nothing coming from that fund. Nor can they

become interested in that fund by any mental leg-

erdemain on their part by way of consenting that

the grantee company may treat the deed as con-

veying more than it purports to carry.

The contract of 1911 gives appellees 71/2% ^^-

terest in appellants' interests in the following

claims

:

Tjosevig Nos. 1 to 15 inc.; Dagny Marie;

Nebraska; Copper Glance;

Norway; Sadie;

Charlotte; Edna;

June No. 2; Paula;

Teddy; New York.

The claims enumerated in the deed of June 6th

were the following:

Tjosevig Nos. 1 to 15 inc.; Dagny Marie;

Nebraska; Contact Lode;

Norway No. 2; Carbcnite Hill;

Charlotte; Consolidated Placer.

The last three claims were not included in the

Tjosevig-Donohoe contract of 1911; Eight of the

claims referred to in the contract are not mentioned

in the deed.

Appellees on the trial insisted upon introduc-

ing oral evidence to change the contract of 1911 so

as to include Contact Lode, Carbonite Hill and the
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Consolidated Placer, as well as 3-48 interest of

Holman, Ekemo and Hazelet, but there was no al-

legation in the pleadings to support such testimony,

and there was no such issue before the Court. The

allegation in the complaint was that appellants sold

appellees' interests in the claims set up in the con-

tract of 1911 and nothing more.

The decree of the Court in the case of Nils

Tjosevig vs. Christian Tjosevig, et al (page 539)

makes the following apportionment of interests:

Tjosevig Nos. 1 to 15 inc. \ Nils Tjosevig, 211/2-48;

Charlotte J
Christ. Tjosevig

21V>-48:
Teddy

Nebraska
Gust Djarf, 1-48;

Charles Garwood
Norway No. 2 I 1-48.

Dagny Marie \ .

^ , .^ ^^.„ r Ell Tjosevig, all.
Carbomte Hill J

"^ ^'

(p. 539.)

It will be observed that the interests of Chris-

tian Tjosevig and Nils Tjosevig were equal. The

Consolidated Placer was not involved in the litiga-

tion, nor was the Contact Lode, the former of which

belonged to Eli Tjosevig and the latter of which

belonged to Christian Tjosevig and were, together

with the group above set forth, described in the

deed of 1916.

Donohoe and Smith were not interested in Car-
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bonite Hill, Contact Lode or Consolidated Placer.

The lower Cgurt found that none of these

claims were of any value except a few of those

in which Christian and Nils Tjosevig had an equal

interest.

The purchasers agreed, nevertheless, to pay

Christian Tjosevig more than thrice as much for

his and his wife's interest, as they paid for Nils'

interest. What may be the reason for that differ-

ence in price? Is it not obvious that some of the

money and stock was intended to pay for claims

and interests in which Nils had no share and hence

in which Donohoe and Smith had no share? The

Court's findings notwithstanding, this is a case

where money talks.

If appellants had sold no other interests than

those in which appellees claim to share, appellants

could have received no more money or stock than

did Nils. But they were promised $242,000 in

cash and stock, while Nils was promised only $68,-

000.00 in the same commodities. This extra con-

sideration must have been offered for interests in

which Donohoe and Smith were in no way con-

cerned.

Was some of the consideration intended for the

Garwood and Djarf interests, claimed to have been

forfeited to Christian and Eli Tjosevig? If so,

Donohoe and Smith are not interested and entitled

to no share of that.

Was part of the consideration intended for
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the 3-48 interest of Holman, Ekemo and Hazelet

transferred to Andrew Halvorsen? If so, appellees

are entitled to no part of that.

Was some of the consideration intended for the

Carbonite Hill which belonged exclusively to Eli

Tjosevig and no one else? If so, appellees are

entitled to no part of that.

Was any part of the price intended to cover the

Consolidated Placer? If so, appellees are entitled

to no part of that for it belonged to Eli Tjosevig.

(Page 393.)

Was any portion intended for the Contact

Ijode? If so, appellees cannot claim that, for it

was the exclusive property of Christian Tjosevig.

That some $59,000 in cash was paid and some

115,000 shares of stock was to be given for proper-

ties in which appellees are not interested, is certain,

and it is immaterial what particular properties

were in the minds of the parties to the transaction.

Let it be noted that most of these properties

for which this extra price was paid, belonged to

Eli Tjosevig. She certainly had committed no act

either immoral or illegal calling for such condign

punishment as that in this case sought to be admin-

istered. She gave her husband authority to sell

whatever she owned, but no more. If he did more,

it was without her authority.

If appellees can claim 71/2% in the gross be-

cause they own 7Y2% interest in some part of the

properties in question, no wonder they are anxious
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to have this court construe the transactions between

ippellants and the Tjosevig-Kennecott Copper Com-

pany as unlawfully depriving appellees of their

property.

The Holman, Ekemo, Hazelet Interests.

It appears from the records that during the

year 1911 and prior thereto, Holman, Ekemo and

Hazelet owned 3-48 interest in some of the claims

involved in the litigation between Christian and

Nils Tjosevig and set out in the decree of the Court

in that case. It is now claimed that the interest

of these gentlemen was the property of Christian

Tjosevig at the time he executed the contract with

Donohoe and Smith in 1911, and that therefore,

by reason of that fact, appellees secured, by virtue

of that contract, a 7i/4% interest in the 3-48 in-

terest at that time standing in the name of Holman,

Ekemo and Hazelet, and the Court so found. The

testimony on which the Court bases that finding is

the following from the mouth of Edmmnd Smith

:

''He (Christian Tjosevig) said he was the
owner of this 3-48th.,—the Holman, Ekemo
and Hazelet interest: that they had given the
property to him but he had never got a con-
veyance from them. He also asked me, in the
presence of Halvorsen, how he could transfer
those claims to himself to get the title where
the ownership was, and I told him he could
not convey them to himself, it would look bad
on the record; that he could convey them if he
held proper powers of attorney to some third
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person and then they could convey to him and
that would complete his record and nobody,

probably could question it, except those three

parties. But at all times Mr. Christian Tjose-

vig claimed to be the owner of these 3-48 inter-

ests, the Holman, Ekemo and Hazelet." (Pages
426-7.)

This testimony at most shows that at the time

the contract of 1911 was entered into, Holman,

Ekemo and Hazelet were the owners of record as

well as in fact, of the 3-48 interest in question. It

also showed that they had orally promised to con-

vey these interests to Christian Tjosevig; but the

fact remains, that this conveyance had not taken

place. The oral promise was not binding upon them

in any manner. It was void. They could, at any

time, have cancelled the power of attorney which

they had given to Christian Tjosevig; they could

at any time have conveyed the claims to others.

We submit, therefore, that the finding of the

Court to the effect that in January, 1911, when the

contract in question was entered into with appel-

lees, Christian Tjosevig was the owner of those

3-48 interests, is unsupported by the evidence.

Those interests were not conveyed until July 1st,

1911, when they were conveyed to Andrew Halvor-

sen for valuable consideration. (Defendants' Ex-

hibit No. 12, p. 610.)

It will now be observed that before this case

was adjudicated, Holman, Djarf and Garwood com-

menced suit against these same appellants claim-
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ing that on the 6th day of June, 1916, they were

the owners of 3-48 interest in some of the claims

in question; that by the deed here in question their

interest was transferred to the Tjosevig-Kennecott

Copper Company because they acquiesced, and that

for that reason they will be entitled to 3-48 interest

of the gross total which the grantee agreed to pay

to these appellants. (See complaint in interven-

tion, pages 687 to 707.)

More Suits of the Same Kind Will Be Forthcoming

if This Decree is Sustained.

If the view of the law taken by the Court below

is good, anyone who had an ever so small interest in

any one of the mining claims referred to in the

deed of June 6th, 1916, will be entitled to as much

of the gross consideration as his interest represents

in any one claim. And if it should happen that

someone had a half interest in one of the claims in

the group, he would be entitled to recover half of

the gross consideration promised to these appel-

lants for the entire group, while anyone vv^ho might

be found to have a 100% interest in any one of the

claims in the group, would be entitled to the entire

consideration paid by the Tjosevig-Kennecott Cop-

per Company under the option of June 6th, 1916,

by exercising a choice to let his claim be considered

as conveyed by the deed.

Evidence of Value of Claims.

Appellees produced one witness, "W. H. Sea-



69

graves, who testified the three claims in which they

were not interested, were of no value. This wit-

ness was an officer and stockholder of the company

and as such vitally interested.

On behalf of appellants, testimony was given

by Christian Tjosevig, Andrew Halvorsen, J. F.

Barrett and F. A. Hancock that the claims were

valuable. All witnesses, including Seagraves, tes-

tified that the Consolidated Placer was absolutely

indispensable to the working of the other properties.

Irrespective, then of the intrinsic value of this claim

as a mine, it had high value as a means of access

to the richer deposits. (Pages 216 to 234 and 303-

4, 375-6.
)

V.

ANDREW HALVORSEN'S INTEREST

The lower Court found that Andrew Halvor-

sen had no interest and that his claim was a sham.

The evidence shows that in 1901 to 1908

Christian Tjosevig had located some 22 lode claims

some two hundred miles or more from tide water

at Valdez, Alaska. He had located some in the

name of his brother, Nils, and some in the names

of friends.

In the litigation which followed in 1909 and

ended in April, 1911, Christian Tjosevig was ad-

judged the owner of 21i/^-48 interest in nineteen

of these claims and his wife was adjudged the sole

owner of three of these claims. This made Chris-
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tian Tjosevig responsible for nearly one-half of

the assessment work on nineteen, and for all the

assessment work on three, claims, altogether about

twelve hundred dollars' worth of work each year.

He had a wife and a flock of children to sup-

port; he knew how to earn money only by hard la-

bor; it was out of the question for him to earn

enough to support his family and keep up the as-

sessment work, so he engaged his brother-in-law,

Andrew Halvorsen, to help him. They both worked

for wages at the mines in the winter and spent

three or four months each summer packing in pro-

visions and equipment on their backs, some two

hundred or more miles over mountains and glaciers,

and performinfi: the work, every year until the

claims were sold.

In part consideration of this work Christian

deeded to Andrew the 3-48 interest owned by Hol-

rnan, Ekemo and Hazelet, from whom Christian

held a power of attorney, and who had told him they

did not wish to keep up the work any longer. This

deed was executed in July, 1911. (Exhibit 12, p.

610.)

But in addition to that interest it was under-

stood between Christian and Andrew that the lat-

ter should have a further interest when the claims

were finally sold. Consequently at the time the

deed was made Christian and Andrew agreed that

the latter should have $20,000.00 out of the $117,-

000.00 to be paid under the option. (See testimony
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of Halvorsen, pages 369 et seq. ; testimony of Chris-

tian Tjosevig, pages 259, 268, 271, 279 and 284.)

It may be true, as the lower Court stated, that

Andrew is not specially intelligent, but so much the

better reason why the Court should protect him.

The evidence shows that without his aid the entire

group of claims would have been forfeited and lost

to all parties concerned, and even this laborer is

worthy of his hire.

VI.

HOW THE QUESTIONS WERE RAISED

The questions discussed in the brief were first

raised upon demurrer to the original complaint

which shows affirmatively that appellants were

not trustees for appellees and shows that appel-

lants could not have conveyed appellees' interests,

(pp. 14, 15.)

The main question was next raised upon ob-

jection to the filing of the amended and supple-

mental complaint, which is the same as the original

complaint in this: that it fails to show a trusteeship

and fails to show how appellants did convey, or could,

have conveyed, appellees' interests, (p. 29.) It

also alleges the consideration was paid after this

suit was commenced.

Practically all the questions were again raised

by demurrers and motions to the replys to the two

answers filed. The replies admit the execution of
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the option and deed set out in the answer of Chris-

tian and Eli Tjosevig, admit no consideration was

paid until after the suit was commenced, admit that

grantee knew of appellees' claim and allege that

part of the consideration has been withheld from

the appellants by the grantee to protect itself

against the claims of Donohoe and Smith, (pp. 77

to 87.)

It may be noted that the option and deed were

offered in evidence by appellees to prove the trans-

fer in question, (pp. 101 and 102.)

Appellees then offered in evidence the deposi-

tion of George F. Rowe to vary the terms of these

documents. To this deposition vigorous objections

were made and the Court received the evidence

subject to appellants' objections, (p. 128 et. seq.)

The same objections were made to the depo-

sitions of W. L. Gazzam (p. 144 et seq.), J. M.

McDougal (p. 148 et seq.) and throughout the rest

of the case.

No opinion was rendered by the Court until

more than one year after the trial, March 6th.,

1919. After the Court had thus indicated his

views, appellants filed objections to certain sugges-

ted findings involving the questions here discussed,

(p. 658.) And also filed a request for specific

findings in conformity with appellant's contentions,

(p. 663.)

Approximately one month later the Court filed

its findings of fact and conclusions of law slightly
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modifying those suggested in the opinion, together

with the decree, (p. 666.)

The assignment of errors set out at length

the various rulings adverse to appellants and in-

volving the questions here argued.

VII.

NEITHER THE PLEADINGS, NOR THE FIND-

INGS, NOR THE TWO COMBINED, ARE
SUFFICIENT TO SUPPORT THE

DECREE.

In order to prove that appellants conveyed to

the Tjosevig-Kennecott Copper Company the inter-

ests of appellees, it must be affirmatively pleaded

and proved that the grantee company was a bona

fide purchaser for value and without notice.

It is respectfully submitted that both the plead-

ings and the findings show, first, that the grantee

company had full knowledge of the claims of ap-

pellees at all times ; and, second, that less than one-

half of the consideration has been paid.

The complaint alleges that appellants sold ap-

pellees' interests.

The answer denied this and alleges that the

only conveyance made of any interest by the ap-

pellants was by the deed of June 6th, 1916, which

is set out in the answer.

The amended complaint shows that no con-

sideration was paid until after the suit was started.
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This is tantamount to an admission that grantee

company had knowledge of appellees' claims before

any consideration passed.

The reply admits the execution of the deed

of June 6th, and also admits the execution of the

option of that date, as set out in the answer, (p.

70.) It then alleges that it was agreed between

the appellants and grantee company that the very

deed in question should carry more than it pur-

ported to carry, to-wit, appellees' interests, (p. 71 )

.

This is another admission that at the time of the

execution of these documents, the grantee had ac-

tual knowledge of appellees' interests.

In addition to these admissions and allegations,

the reply shows that less than half of the entire

consideration has been paid at this time. (p. 72.)

The pleadings thus show affirmatively that the

grantee is not a bona fide purchaser for value.

The Court finds as follows: (p. 683.)

"SECOND. That the defendants, Christian

Tjosevig, Eli Tjosevig and Andrew Halvor-
sen sold and conveyed the plaintiffs' interest

under and by virtue of the deed referred to in

the ansiver, which deed was from the defend-
ants Christian Tjosevig, Eli Tjosevig and An-
drew Halvorsen and Nils Tjosevig to the Tjose-

vig-Kennecott Copper Company, dated June
6th, 1916."

This raises the pure question of law as to

whether or not this quitclaim deed of appellants'

interests also conveyed appellees' interests.
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The seventh finding of fact (page 674) shows

the same, as has already been related, and also

shows that whatever consideration was paid, was

paid after this suit was commenced and between

that date and the 18th day of January, 1917, the

exact date not being stated, but it shows affirma-

tively that before any consideration was paid gran-

tee company had actual knowledge of appellees'

claims. The same finding also shows that more

than one-half of the consideration yet remains un-

paid, and at no place is it foimd or alleged that

grantee is a bona fide purchaser for value.

Inasmuch as it is admitted that appellants

had no authority to convey appellees' interests, and

inasmuch as grantee could acquire the interests of

appellees only by reason of being a bona fide pur-

chaser for value, and inasmuch as it is shown by

both the pleadings and the findings that the grantee

was not such bona fide purchaser for value, the

pleadings and the findings, independent of the evi-

dence, show the decree is unjustified.

In addition to this, the only trust found by

the Court is an express trust created orally in vio-

lation of the statute of frauds already quoted, as

shown in Ch. I of this brief.

It is respectfully submitted that the decree

should be reversed and the cause ordered dismissed.

JOHN RUSTGARD,
Attorney for Appellants.
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